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As the number of
reported coronavirus
cases (also known as
COVID-19) in the UK
continues to grow,

we are receiving an
increasing humber of
enquiries from clients,
particularly around
employer obligations
and contracts. In light
of these enquiries,

we have collated the
following Q&As* in
the hope that they
are useful to you and
your business.

If you have any guestions or concerns
dabout the impuct of coronavirus on
the legul und contractudl interests of
your business, pleuse don’t hesitute
to give us a call. Our team is here to
provide you with up to dute udvice
bused on the heeds of you und your
business.

What will happen if we are unable
to continue with our usual business

activities of supplying goods and
services?

If you are unuble to continue your
business due o u circumstunce
beyond your control, then in

most commercial contfracting
arrungements, you would rely on the
force mujeure provision. This would
suspend your obligutions for u defined
period of time und would ensure that
you dre hot in breach of the confract.

However, always remember that us
the supplier of yoods or services, force
mujeure cluuses are normally mutual,
so ulthough you would be under no
obligution to supply, eyuully the buyer
would be under ho obligation to pay.

If you do hot have d binding confract
that contuins u force mujeure provision
then the situation is more complicuted
and you would have to rely on the
fact thut the contruct hud been
“frustrated” by u circumstance beyond
your control. Sudly, “frustration” is

a very high stundurd to prove und
requires evidence of un ubsolute
inability to perform.
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What if we are trying to purchase

goods or services and they are
unavailable due to the coronavirus?

The starting point uguin will be
understanding whut contracts you
have in pluce. As noted ubove,
ordinarily un issue such us the
coronuvirus would be covered

by u force mujeure clause. If the
force mujeure cluuse upplies then
unfortunately there is nothing you
cun do to compel u supplier to
supply in these circumstunces. Pleuse
remember, force mujeure suspoends
euch puarty’s obligutions. If u force
Mmadjeure clause is ot in place then
you could have a breuch of contfract
uction uyuinst u supplier who had
committed to supply und who didn‘t.

What will happen if | can’t procure

materials that are essential fo my
business?

This is a situation that would, again,
be covered by force mujeure und
hopefully this issue would be covered
off in uny commerciul contruct. If you
dare unuble to procure key purts due to
the coronavirus then you may hot be
held responsible to your customers us
this would be u circumstunce beyond
your control, which should hopefully
be covered in your contractudl
urrangements.

What will happen if my employees fail
to arrive for work and this impacts how
the business operates?

There could be u humber of different
reusons why employees do not
uttend work during an outbreuk of
coronhuvirus. They muy be concerned
ubout the spreud of infection in the
workpluce or, for example, af client

or customer sites. They may dlso be
required to cure for people who either
have contfracted or ut a higher risk of
contracting coronavirus, Guidunce
from ACAS sugyests that employers
should listen to uny concerns that staff
have.

In auny event, employers should be
awuare of their duty to provide u sufe
system of work for their employees.
This could include consideration of
whether employees can work from
home, whether luy-off is uppropriute
(subject to uny contructual right for
this to huppen) or whether stuff should
tuke either puid or unpuid leave.

What if an employee refuses to come
into work?

If an employee refuses to uttend work
without u vulid reuson, they could

be subject to disciplinary uction. The
unusuul circumstances of the outbreuk
meun that employers should consider
any uppurent unauthorised ubsence
more curefully, given the wider context
here.

Should employees be paid during a
period of self-isolation?

The employee will be entitled to

sick puy us normal if they have
Coronuvirus. But what about
employees who dre not sick but are
self-isolating? Those employees who
are not sick and are uble to work,

but have been fold hot to come in

or self-isolute by their employer, will

be entitled to their normal pay. In
contrust, the Government hus recently
stated that self-isolation on medicul
advice is considered to be sickness for
employment purposes und therefore
entitlement to SSP arises — even if

the employee is not actudlly sick.
Whilst there was initiully some doubt
us fo whether the SSP reguldtions
provided for that, it now uppeurs to
be uccepted that if the employee

is certified by their GP or NHS 111 us
having to self-isolate - even if they are
noft sick - then entitlement fo SSP arises.
The yovernment stated on 12th March
that people with either a continuous
couyh or u high temperuture

should self-isolute for seven duys. It is
expected thut these people with dlso
be entitled to SSP, but the gyovernment
is yet to comment further on this.
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BUDGET UPDATE: The Chuncellor
aunnounced in the recent Budyet (11th
March) that employers with fewer
than 250 employees will be refunded
in respect of SSP thut they puy to their
employees due to coronavirus duriny
the first 14 duys of ubsence.

Do | need to pay workers that are
on zero-hour contracts that are

required to self-isolate or who contract
coronavirus?

Generdlly zero hours contruct or causudl
workers dre hot entitled to contractuadl
or stututory sick puay. On that busis, you
would hot heed to puy them if they
dare unuble to work becuuse they have
coronuvirus or if they are certified by
their GP or NHS 111 us having to self-
isolate. That suid, there are sugygestions
that the Government is looking to
extend puyment of SSP to such workers
irespective of their employment status.
This is probubly to ensure thut people
self-isolute when they dre required to
rather than attend work us they would
not otherwise have any income.

During the recent Budyet the
Government pledyged to muke it eusier
und yuicker to uccess benefits for
those workers or self-employed people
who would hot otherwise quulify

for statutory work-related payment.
Employers ure udvised to ‘watch

this spuce’ for uny hew Government
meusures uimed ut tuckling this issue.

At what stage are we under legal
obligation to send home employees?

All employers ure under u stututory
duty fo ensure that they operate a sufe
system of work. This will include taking
such steps us ure reasonubly hecessury
to protect the heulth und wellbeiny of
its employees und workers. If particular
employees present d risk to the

heudlth und sufety of their colleugues
becuuse, for exumple, they may

have been exposed to the virus
through fravel or family or are showiny
symptoms, it is likely to be reusonuble
to send them home or reyuire them

to stay away from work. The key issue
here is not simply the welfure of the
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employee concerned but that of their
colleugues und other users of the
employer’s premises.

Should | review my paid leave and
sick policies?

In short - yes. The uniyue challenges
posed by the spreud of coronuvirus
meun that employers should review
their current arrangements. For
example, the circumstunces under
which employees will be entitled to
SSP ure likely to chunyge us u result
of the Government’s proposuls thaut
SSP should be puid from the first day
of sickness ubsence und ulso to
those who ure not sick but who are
reyuired to self-isolute. Furthermore,
employers should confirm whaut their
current policies actudilly provide for
and estublish the possible finuncidl
liability arising from an unprecedented
increuse in levels of sick puy.

Are employees entitled to paid leave
if they are required to look after their
children in the event of school or

college closure?

In the event of schools closing, muny
employees muy nhot be uble to cull
upon others to look ufter their children
and so will be required to take time
off work. The statutory right fo time

off to look ufter dejpendunts is limited
and focuses ohn providing time for the
employee fo muke urrungements

for the dependunt to be cured for.
Neither this, nor other forms of fumily-
friendly leave are likely to be sufficient
to cover un employee who heeds to
look ufter u child whose school has
closed.

In such circumstunces, employers will
need to tuke u view on whether it is
redlistic fo expect employees to rely
oh busic stututory rights for limited time
off. Employers will heed to consider the
extent fo which employees cun work
from home und whether uny agreed
leuve is puid or unpuid. Given that
school closures ure very much leud by
the stute, we should expect to see the
Government providing guidance or
regulations dedling with this situation.

What immediate actions should
businesses consider taking now?

1. Review dll contracts to understaund
what has been put in place;

2. Consider issuing u coronavirus
stutement to clients and supply
chuin purthers;

3. Understund force mujeure clauses
and understund if there ure uny
administrative obligutions that
reyuire compliunce. For exumple,
in some contracts, you dre obliged
to notify the other purty of a force
Mmajeure event within three days of
the force Mujeure event occurring;

4. Review your confracts to see if
there ure uny consequences of the
suspension due to u force mujeure
event. For example in certuin
sifuations it may reledse the parties
from un exclusive urrungement;

5. Consider issuing brief internal
guidunce to stuff on coronavirus
and the procedures that ure in
pluce to communicute updutes.

How can we help you?

With the situation around
corohavirus changing day by day it
is wise to keep un eye on updutes
emeryiny from central government,
us well as keeping in touch with
your professionul udvisors.

Every business is different und we
are currently advising clients in

u wide ranye of sectors, tuking
into account their particular
circumstunces and reyuirements.
If you ure lookiny for help and
advice, the team is here o help
you und can be contacted on the
detdils below.

*information correct at the time of
publication - 9am, 13th March 2020
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